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Senate Fails to Pass ACA Repeal and Replace Legislation 

 

In the early hours of July 28
th

, Senate Majority Leader Mitch McConnell (R-KY) indefinitely 

suspended the Senate’s consideration of legislation to repeal and replace the Affordable Care Act 

(ACA) after three Republican Senators and all Senate Democrats voted against a “skinny” repeal 

of the ACA.  

 

Senate Republican Leaders had been working to craft ACA repeal/replace legislation that could 

secure the votes of at least 50 GOP Senators ever since the House of Representatives passed its 

ACA repeal/replace bill (the American Health Care Act (AHCA)) in early May.  

 

In late June, Senate Republican Leaders released a “discussion draft” of its version of the AHCA 

titled, the Better Care Reconciliation Act (BCRA). Similar to how the House bill was passed, no 

Democrats intended to vote for the BCRA. Majority Leader McConnell could only lose the 

support of two of the 52 Republican Senators to pass a bill. Vice President Mike Pence would 

break a 50-50 tie in favor of McConnell’s plan.  

 

While all Republican Senators were largely in support of repealing the ACA, the ideological 

differences in the Senate Republican Caucus quickly surfaced when it came to proposals for 

replacing the ACA. While some in the Caucus wanted to fully repeal the ACA but delay the 

effective date to flesh out a more complete replace proposal, others were inclined to repeal 

immediately and adopt limited replacement proposals. In the end, Leader McConnell was unable 

to find a repeal/replace proposal that could enjoy the support of 50 Republican Senators.   

 

The process was not without plenty of drama, beginning with the procedural motion to formally 

begin consideration of the bill. On July 26
th

, the Senate was able to begin the process of debating 

and voting on the bill despite two Republicans opposing the procedural motion to proceed. 

Senator John McCain (R-AZ) made a dramatic return to the Senate to cast a decisive vote in 



favor of the procedural motion to begin debate only days after being diagnosed with a brain 

tumor.  

 

Once the motion to proceed to debate was passed (Vice President Mike Pence cast the tie-

breaking vote) it soon became apparent that Leader McConnell did not have 50 Senators 

committed to voting for the BCRA. Although McConnell had prepared back-up options, which 

included voting on a repeal-only bill and a “skinny” repeal, even these back-up faced an uphill 

battle to garner the 50 votes that would be needed to pass the Senate.    

 

Throughout the Senate debate, McConnell pleaded with his colleagues to vote for at least one of 

the proposals – even if they did not necessarily like the plan – just so the repeal and replace 

process could move forward. As long as the Senate passed an ACA repeal and replace bill – any 

bill – the Senate could go to a Conference with the House where a more detailed plan could be 

negotiated. Rejecting all options would stop the repeal and replace effort in its tracks, he argued.   

 

Under this “Get to Conference” strategy, both the House and Senate, having passed substantially 

different ACA repeal and replace bills, would have appointed a bi-partisan delegation of 

negotiators called a Conference Committee to reconcile differences between their differing 

versions.  

 

It should be noted that although Conference Committees are bi-

partisan in nature, representation on the Conference Committee is 

reflective of the majority/minority make-up of the respective 

chambers. This means that although Democrats would be appointed 

to a Conference Committee, the GOP Conferees would dictate the 

outcome of the Conference Committee process.   

 

Leader McConnell seemed confident that at least one of the proposals would achieve 50 votes. 

That confidence was soon determined to be misplaced as the Senate was unable to pass the 

BCRA, a repeal-only bill or a skinny repeal.  

 

While it seemed clear going into this process that a “repeal only” would not pass, there was a 

belief among many observers that the so-called “skinny” repeal could be successful.   

 

The eight-page skinny repeal proposal would have repealed the individual and employer 

mandates, repealed the medical device tax, prohibited federal funds for Planned Parenthood, 

given broader authority to Governors to make changes to how Medicaid works, expanded HSA 

contribution limits among a handful of other changes.  

 

As previously noted, the “skinny” repeal was not intended to actually be the bill that would be 

presented to the President for signature but was a means to continue the process through a 

Conference with the House. 

 

However, by a vote of 49 – 51, with three GOP Senators joining all 48 Democratic Senators, the 

“skinny option” was defeated. The three GOP Senators who opposed the “skinny option” were 

Senators Lisa Murkowski (R-AK), Senator Susan Collins (R-ME) and Senator John McCain (R-



AZ). McCain cast the deciding vote in dramatic fashion. While the opposition of Senators 

Murkowski and Collins was expected based upon comments they made going into the ACA 

repeal/replace debate, the opposition of Senator McCain came as a surprise to the GOP 

leadership.  

 

The objections of Senators Murkowski and Collins to the “skinny option” were rooted in policy. 

However, Senator McCain’s “no” vote appeared directed at his opposition to the process used to 

get to this point. For example, on an earlier vote on the BCRA, McCain had voted with the 

leadership in support of that repeal/replace proposal. Signs of McCain’s dissatisfaction with the 

process had surfaced when he returned to the Senate on Tuesday to cast the deciding vote on the 

procedural motion to begin debate. At that time, Senator McCain expressed strong reservations 

about the use of the budget reconciliation process to consider such consequential legislation.   

 

After failing to pass the skinny repeal, Leader McConnell did not see a path forward for this 

process and ended consideration of an ACA repeal/replace bill.  

 

Despite the Senate’s inability to pass a bill, efforts to repeal and replace the ACA have not 

ended. Legislators from both Chambers of Congress have gone back to the drawing board to 

draft a repeal and replace bill. Some in the GOP have also begun reaching across the aisle to see 

if there is any possibility for a bipartisan option. Discussions have also begun for introducing a 

bill to fix the ACA for at least the 2018 plan year which is fast approaching. Congress will also 

look to hold public hearings on ACA stabilization as well as repeal and replace.  

 

Not to be lost in all of this discussion about the legislative process, is the fact that the 

Department of Health and Human Services (HHS) could also play a role in fixing the ACA for 

2018 through additional regulations or a commitment to funding cost sharing subsidies to 

insurers. But this same regulatory process could be used to weaken and in some cases neuter the 

ACA. 
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CMS Releases 2018 Medicare Physician Fee Schedule Proposed Rule 

 

On July 13
th

, the Centers for Medicare and Medicaid Services (CMS) released the 2018 

Medicare Physician Fee Schedule proposed rule. This annual regulation includes proposed 

updates to the Medicare Physician Fee Schedule (MPFS) reimbursement rates as well as other 

policy proposals for services reimbursable under the MPFS for 2018.  

 

The 2018 MPFS proposed rule includes CMS’ desired annual updates to relative value units 

(RVU) of different medical services and identifies potentially misvalued codes for revision. It 

also proposes the annual update to the MPFS conversion factor which converts RVUs into a 

dollar amount.  

 

CMS is proposing the 2018 conversion factor (CF) to be 35.9903, a slight increase from the 2017 

CF of 35.8887. The CF is multiplied against a medical service’s RVUs to determine the price 

https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-physician-fee-schedule-and-other-revisions-to


Medicare will reimburse for that service. RVUs factor three components into the values: 

physician work (PW), practice expense (PE) and malpractice expense (MP).  

The proposed rule also includes CMS’ annual list of potentially misvalued codes it intends to 

analyze for revaluation. CMS is only including one code in the 2018 list but is still studying a 

handful of others.  

 

The proposed rule includes several other noteworthy proposed changes to Medicare payment 

policies.  

 

In response to years of stakeholder complaints that CMS’ guidelines for how to accurately bill 

evaluation and management (EM) codes, CMS is proposing to update its guidelines for EM 

billing policies. CMS is not proposing anything new in the MPFS but instead announced that it is 

seeking input from stakeholders on the specific changes CMS should undertake to reform the 

EM guidelines, reduce the associated administrative burdens, and better align EM coding and 

documentation with the current practice of medicine. 

 

In 2017, CMS finalized a site neutral payment policy under which services provided at new 

hospital off-campus provider-based departments would no longer be reimbursed under the 

Hospital Outpatient Prospective Payment System (HOPPS) and would instead be reimbursed 

under the MPFS.  

 

This was in response to numerous reports of hospitals purchasing physician offices and 

converting them to “off-campus provider-based” departments of the hospital. This conversion 

allowed the hospital to bill Medicare under HOPPS instead of the MPFS. HOPPS typically 

reimburses at much higher rates than the MPFS.  

 

CMS is proposing to take this site neutral payment policy for services provided in off-campus 

provider-based departments (PBD) a step further. CMS is currently reimbursing new, off-campus 

PBD services at 50 percent of the HOPPS rate. CMS is proposing to lower this to 25 percent of 

the HOPPS rate (a 75 percent reduction of the HOPPS rate) for 2018.  

 

Another notable provision is CMS’ proposal to delay the requirement that ordering professionals 

must consult specified applicable Appropriate Use Criteria (AUC) through qualified Clinical 

Decision Support Mechanisms (CDSMs) for advanced diagnostic imaging services until January 

1, 2019. This policy was originally supposed to go into effect on January 1, 2018.  The delay will 

allow additional time to put in place all of the administrative changes that will be necessary to 

effect this CDS consultation requirement. 

 

CMS is also proposing to reduce the number of measures that need to be reported to qualify a 

clinician as a satisfactory reporter for the Physician Quality Reporting System (PQRS), EHR 

Meaningful Use program (MU) and the Value-based Modifier program (VM) for the 2016 

reporting year (2018 payment year). 2016 was the final year of reporting under these three 

https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-71
https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-160
https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-76
https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-189
https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-202
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https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-243


quality programs. Beginning in 2017, these programs became part of the Merit-based Incentive 

Payment System (MIPS).  

 

With regards to MIPS, the proposed rule also includes updates to the patient relationship 

categories and codes for documenting which provider in a care team is responsible for different 

services as well as accurately attributing patients to providers throughout a care episode.  

 

CMS is proposing to use HCPCS modifiers to document the five patient relationship categories, 

which are: 

 

 Continuous/Broad Services. 

 Continuous/Focused Services. 

 Episodic/Broad services. 

 Episodic/Focused Services. 

 Only as Ordered by Another Clinician. 

 

CMS is accepting comments on this proposed rule through September 11
th

. The HBMA 

Government Relations Committee is conducting an in-depth analysis of the proposed rule and 

will develop and submit comments to CMS where appropriate. 
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Ways and Means Oversight Subcommittee Holds Medicare Program Integrity Hearing 

 

On July 19
th

, the House Ways and Means Committee’s Oversight Subcommittee held a hearing 

on efforts to combat waste, fraud, and abuse in the Medicare program.  

 

The hearing featured testimony from James Cosgrove, Director of Health Care for the 

Government Accountability Office (GAO) and Jonathan Morse, Acting Director for the Center 

for Program Integrity (CPI) within the Centers for Medicare and Medicaid Services (CMS).  

 

The Committee was primarily interested in reducing the Medicare program’s improper payment 

rate and finding ways to crackdown on fraudulent providers. 

 

According to Morse, CMS is making improvements in reducing improper payments in Medicare 

fee-for-service (FFS). According to CMS, the Medicare FFS improper payment rate decreased 

from 12.1 percent in 2015 to 11.0 percent in 2016 which translates to $41.08 billion in improper 

payments.  

 

Morse discussed several successful CMS initiatives to reduce Medicare fraud including the joint 

Health and Human Services (HHS) and Department of Justice (DOJ) Medicare Fraud Strike 

Force which uncovered $1.3 billion dollars in false billings. The Medicare Fraud Prevention 

System (FPS) resulted in $604.7 million in fraudulent payments being stopped, prevented, or 

https://www.federalregister.gov/documents/2017/07/21/2017-14639/medicare-program-revisions-to-payment-policies-under-the-physician-fee-schedule-and-other-revisions#h-249
https://waysandmeans.house.gov/event/hearing-efforts-combat-waste-fraud-abuse-medicare-program/


identified during FY 2015. This program is expected to improve after receiving an upgrade in 

March of this year. The Medicare National Correct Coding Initiative (NCCI), which seeks to 

control improper coding, resulted in $393.9 million in savings through edits in 2016.   

CMS estimates the 2016 Medicare Part C (Medicare Advantage) improper payment estimate was 

9.99 percent which translates to $16.18 billion in improper payments. CMS attributes much of 

this amount to errors in risk adjustment data submitted by Part C plans to CMS.  

 

Cosgrove’s testimony mainly focused on Medicare Advantage. The GAO believes Risk-

Adjustment Data Validation (RADV) audits should be better-focused on plans with the highest 

potential for improper payments. GAO also believes the process for conducting audits must 

speed up in order to be effective. CMS is still working on RADV audits from 2011-2013. 

Ideally, these audits should be done within 18 months to two years but often take a substantial 

amount of time because they cannot be completed using computer software and instead require 

on the ground investigation. 

 

Also of note, the GAO recommended that CMS expand the Recovery Audit Contractor (RAC) 

program to the Medicare Advantage program.  

 

Many of the Committee Members expressed concern about the opioid epidemic and questioned 

CMS procedures for dealing with prescription pain killer abuse.  

 

In a separate hearing facilitated by the House Energy and Commerce Committee’s Health 

Subcommittee, a bill was discussed that would raise the civil and criminal monetary penalties for 

various Medicare fraud violations. That bill, H.R. 3254, titled the Medicare Civil and Criminal 

Penalties Update Act, is still awaiting further action by the Committee.  
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Congress Goes Back to the Drawing Board after Inability to Pass ACA Repeal/Replace Bill 

 

Although the Senate suspended its most recent effort to repeal and replace the Affordable Care 

Act (ACA), Republicans in Congress have not given up on their seven-year-plus campaign 

promise to repeal and replace the ACA. Various groups of Republican legislators from both 

Chambers have wasted little time in crafting new approaches to repealing and replacing the 

ACA.  

 

Senate Majority Leader Mitch McConnell (R-KY) exercised extreme control over the Senate’s 

failed repeal/replace effort. He oversaw the drafting and subsequent amending of the Better Care 

Reconciliation Act (BCRA), the Senate’s alternative to the House-passed American Healthcare 

Act. He also oversaw the contingency plans for the failure to pass the BCRA such as a repeal-

only bill and a skinny repeal. These efforts failed due to opposition of all Democrats and three 

Republican Senators who disagreed with both the policies of these bills in addition to the process 

that was used.   

 



It is likely that over the next few weeks and months, efforts to craft a repeal/replace bill will 

follow a more open and transparent legislative process. This could include public hearings as 

well as greater opportunity for input from other legislators. The Senate leadership would still use 

the reconciliation process to avoid a filibuster of the legislation on the floor of the Senate, but the 

process used to develop the bill would be more open and transparent. 

 

While new repeal/replace bills are drafted and debated, Congress is expected to consider 

legislation to strengthen and fix the ACA markets for at least the 2018 plan year. Both the House 

and Senate repeal/replace bills built in a transition period for almost all of the policy provisions.  

 

The benefit portion of the ACA was always expected to remain in place for at least 2018 while 

the policy reforms were phased in. The inability of Congress to pass a repeal/replace bill this far 

into 2017 further solidifies the fact that the ACA will remain in place in 2018.  

 

Congress and the Department of Health and Human Services (HHS) have discussed taking 

measures to stabilize the ACA for 2018. Many of the ACA’s markets were already facing 

challenges heading into 2017 and the uncertainty over the future of the law has only added to 

these challenges. Many consumers are facing higher premiums and fewer choices as insurers exit 

certain markets. This has led to lower-enrollment than initially projected in 2017.  

 

Market stabilization could include a commitment to fund the Cost Sharing Reduction (CSR) 

subsidies to insurers. CSRs subsidize insurers for reducing the out-of-pocket (OOP) cost 

obligations for some consumers. Stabilization could also include extension of risk adjustment 

programs to help insurers mitigate significant financial losses.  

 

At the same time that Leader McConnell was drafting the BCRA, Senators Bill Cassidy (R-LA) 

and Susan Collins (R-ME) introduced their own alternative bill which would give states the 

option to keep the ACA in place. States could also choose to replace the ACA with a model 

outlined in the bill which sticks to traditional conservative health policy principles such as high-

deductible health plans (HDHP) linked to Health Savings Accounts (HSA). States would have a 

third option to create their own innovative system subject to approval from HHS.  

 

Senator Lindsey Graham (R-SC) introduced his own bill ahead of the Senate vote and touted it 

around the same time that it was becoming clear the Senate might not be able to pass the BCRA 

or the contingency bills. In general, this bill would provide block grants to states to empower 

them to make their own healthcare system reforms. It is similar to the BCRA in that it would 

repeal certain ACA taxes and phase out the ACA’s Medicaid expansion. Senators Cassidy and 

Collins have also been involved in this effort.  

 

A bipartisan group in the House of Representatives has also been meeting to draft market 

stabilization legislation. The group, called the Problem Solvers Caucus, is represented by about 

40 centrist Members from both parties led by Rep. Tom Reed (R-NY) and Rep. Josh Gottheimer 

(D-NJ).  

 

The Problem Solvers Caucus plan would guarantee CSR payments to insurers by moving 

funding authority from the Administration to within Congress. Their plan would create a 

https://costello.house.gov/media-center/press-releases/rep-ryan-costello-and-problem-solvers-caucus-announce-bipartisan


dedicated stability fund that states can use to reduce premiums and limit losses for providing 

coverage—especially for those with pre-existing conditions. It would also increase the employer 

mandate which currently applies to companies of 50 or more employees to apply for companies 

of 500 or more employees. It also repeals the medical device tax and makes it easier for states to 

obtain innovation waivers including waivers that would let states to enter into compacts to allow 

for the sale of insurance across state lines.  

 

One of the barriers to passing an ACA repeal/replace bill was the use of the budget reconciliation 

process as opposed to the “regular order” process for passing legislation. The budget 

reconciliation process allows for a bill to be passed without the threat of an expected filibuster. 

Under “regular order” Senators in the minority could prevent a bill from being considered using 

the filibuster process. 

 

In exchange for exempting reconciliation bills from a filibuster Senate rules limit the types of 

issues that can be dealt with in such bills:  the raising or spending of federal money via 

entitlement programs.  Such limitations place significant constraints on the types of provisions 

that could be included in a repeal/replace bill.  

 

These new approaches being discussed would not use the budget reconciliation process and 

would likely need support from both parties to be successful. Going through “regular order” 

would allow for policy provisions that did not meet the rules of reconciliation to now be 

included.   

 

It is unclear when exactly Congress will make another attempt at stabilizing, repealing or 

replacing the ACA. President Trump is pressuring Congress to continue the effort. However, 

Congress has a lot to get done before the end of September such as funding the government, 

raising the debt ceiling and reauthorizing the Children’s Health Insurance Program (CHIP).  

 

As one example of this new approach, the Senate Health, Education, Labor and Pensions (HELP) 

Committee plans to hold bi-partisan hearings on stabilizing the ACA markets in September.    
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Medicare Trustees Report Shows Slightly Improved Outlook for Medicare Trust Fund 

 

On July 13
th

, the Medicare Board of Trustees published its annual report on the financial state of 

the Medicare Program. The report is a detailed analysis of the financial operations of the 

Hospital insurance (HI) and the Supplementary Medical Insurance (SMI) Trust Funds. Perhaps 

the most important feature of the report is the Board’s long-term financial outlook for the two 

Medicare funding pools. 

 

Medicare is comprised of two separate trust funds mentioned above. HI funds Medicare Part A 

exclusively through the Medicare payroll tax. Every individual who pays the Medicare tax for 

enough time (12 quarters) will automatically receive Medicare Part A benefits. SMI funds 

Medicare Parts B, C and D, which are optional and largely funded by general tax revenues. 

https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2017.pdf


Approximately 25 percent of Part B and D funding comes from premiums paid by individuals 

who voluntarily enroll in either or both of those programs.   

 

According to the report, in 2016, Medicare covered 56.8 million Americans. Total Medicare 

expenditures were $678.7 billion. 32 percent of Medicare beneficiaries were enrolled in private 

Medicare Advantage plans under Medicare Part C.   

 

The report indicates that the HI trust fund faces insolvency by 2029, one year later than last 

year’s report projected. The board projects the current HI funding surplus to continue through 

2022, at which point the fund will begin to experience deficits to the degree where the trust fund 

will not have enough money to cover total Part A expenditures by 2029.  

 

The SMI trust fund, however, is anticipated to be properly financed for the next 10 years and 

beyond. The SMI has a much different funding structure than the HI. The SMI is mostly funded 

by mandatory general tax revenue and also incorporates premiums and cost-sharing into the 

financing structure which are annually adjusted to account for expected costs.  

 

The Trustees report projects that future Medicare expenditures will increase at a faster pace than 

either aggregate workers’ earnings which fund the HI or the economy overall. As a percentage of 

GDP, long-term Medicare spending will increase from 3.6 percent in 2016 to anywhere from 5.9 

to 9.0 percent by 2091 depending on what steps are taken to slow the growth in Medicare 

spending.  

 

One of the more controversial tools the Medicare program could use to reduce spending is the 

Independent Payment Advisory Board (IPAB) that was authorized by the Affordable Care Act 

(ACA).  

 

The IPAB is a panel of outside experts appointed by the President, with the advice and consent 

of the Senate, authorized to make “recommendations” to Congress and the Secretary of HHS for 

reducing Medicare spending. What makes the IPAB controversial is that their 

“recommendations” are automatically adopted unless the Congress enacts statutory changes in 

coverage and payment policy that saves money in the Medicare program in amounts equal to or 

greater than the savings that would be achieved through adoption of the IPAB recommendations.   

 

The IPAB is only charged with making “recommendations” if Medicare spending exceeds a 

certain limit. Medicare spending has not exceeded the IPAB trigger and therefore never been an 

issue. The 2016 Trustees Report expected the IPAB to be triggered in 2017; however, due to a 

slowdown in spending, the 2017 report revises this projection and now expects the IPAB to be 

triggered in 2021. Lawmakers from both parties dislike the IPAB and are attempting to repeal the 

panel.  

 

Of course, Congress could find other ways to reduce the pace of spending increases or could 

raise the Medicare payroll tax to increase revenues.  



Many experts believe that the MIPS initiative, which begins to shift Medicare payments from 

volume-based fee-for-service payments to payments based on value and quality is intended to 

help control increases in Medicare spending and extend the solvency of the program.  
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Brenda Fitzgerald M.D., Appointed as CDC Director  

 

The Trump administration is continuing to fill key positions within the Department of Health and 

Human Services (HHS). On July 7
th

, the HHS press office announced that Secretary of HHS 

Tom Price appointed Brenda Fitzgerald, M.D. as director of the Centers for Disease Control and 

Prevention (CDC) and Administrator of the Agency for Toxic Substances and Disease Registry 

(ATSDR). She is replacing Dr. Anne Schuchat who has been the acting director since January 

20
th

.  

 

Director of the CDC is an appointed position and is not subject to Senate confirmation.  

Brenda Fitzgerald is an obstetrician-gynecologist by training and has been practicing medicine 

for 30 years. Most recently, she has been the Commissioner of the Georgia Department of Public 

Health for the past six years. Secretary Price was formerly a practicing physician in Georgia and 

represented an Atlanta metro-area Congressional district from 2005 until his appointment as 

Secretary of HHS.   

 

Prior to serving as Georgia Commissioner of the Department of Public Health, Fitzgerald held 

leadership roles in the Georgia OB-GYN Society. She has also been a health policy advisor to 

former Speaker of The House of Representatives, Newt Gingrich and Senator Paul Coverdell of 

Georgia. Upon completing medical school, Fitzgerald served in the United States Air Force 

where she attained the rank of Major.  

 

The CDC will play a key role in addressing the opioid addiction and abuse epidemic which has 

become a more central focus of policy makers as of late. The CDC will also work to tackle 

health threats like obesity, containing the Zika virus and drug resistant bacteria. 

 

Return To Top 

 

HHS Healthcare Fraud Takedown Nets 412 Offenders 

 

In early July, the Department of Health and Human Services (HHS) Office of Inspector General 

(OIG) carried out what they are calling “the largest health care fraud take down in history.” The 

takedown required multi-agency coordination across various levels of government.  

 

In total, 412 separate defendants in 41 different federal districts were charged with crimes 

relating to their involvement in fraud schemes. Approximately 1,000 law enforcement officers 

took part in this operation.  

https://www.hhs.gov/about/news/2017/07/07/Secretary-Price-Appoints-Brenda-Fitzgerald-as-CDC-Director-and-ATSDR-Administrator.html
https://oig.hhs.gov/newsroom/media-materials/2017/2017-takedown.asp


HHS estimates that these crimes account for roughly $1.3 billion in losses to the federal 

government in the form of improper Medicare and Medicaid billing.  

 

OIG also took action to exclude 295 doctors, nurses, and other providers from participation in 

the federal healthcare programs based on conduct related to opioid diversion and abuse. 

The fraud schemes ran the gamut from medically unnecessary prescriptions, to illegal kickbacks, 

to wrongful billing. 

 

This announcement follows an ongoing trend of the DOJ conducting high profile healthcare 

fraud operations in the summer. A similar operation in 2016 yielded 300 defendants across 36 

judicial districts were charged with participating in fraud schemes involving about $900 million.  

 

Attorney General Jeff Sessions has undertaken several aggressive law enforcement initiatives 

and it is likely that he will continue to focus on combatting fraud and abuse within the Federal 

Healthcare Programs which have previously been identified as highly vulnerable to fraud.  

 

According to Attorney General Sessions, 120 were charged with crimes related to opioids. In 

conjunction with the announcement of the charges, the Office of Inspector General (OIG) 

published a report on Opioids in Medicare Part D. The report found that one in three Medicare 

Part D beneficiaries received opioids in 2016.  

 

The OIG Opioid Report estimates as many as 90,000 beneficiaries are “at serious risk of opioid 

misuse or overdose,” with about 70,000 receiving extreme amounts (more than 240 mg per 12 

months) of opioids. The report suggests some enrollees are shopping around for doctors to 

prescribe pills to fuel their own addictions or to sell illegally.  

 

Although the Trump Administration’s budget proposal sought to decrease funding for agencies 

like HHS, and the Centers for Disease Control and Prevention (CDC), it called for an additional 

$70 million to the Health Care Fraud and Abuse Control Program (HCFAC), leaving the 

program with $751 million in funding. The HCFAC program, according to Sessions, boasts a 

high return on investment. The HHS press release reported that for every $1 spent on healthcare 

fraud and abuse investigations over the last three years, about $5 was recovered.  

 

Return To Top 

 

CMS Issues Status Report on 2016 ACA Risk Adjustment Programs 

 

The Centers for Medicare and Medicaid Services (CMS) Center for Consumer Information and 

Insurance Oversight (CCIIO) has issued a report analyzing two of the programs that were created 

to help stabilize the individual and small group insurance markets as the Affordable Care Act 

(ACA) takes effect.  

 

https://oig.hhs.gov/newsroom/media-materials/2016/takedown.asp
https://oig.hhs.gov/oei/reports/oei-02-17-00250.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Summary-Reinsurance-Payments-Risk-2016.pdf


One of the programs, the Risk Adjustment program, is permanent while the second, the 

Transitional Reinsurance program, was temporary and ended after the 2016 plan year. The Risk 

Adjustment program collects funds from plans that cover low-risk populations and redistributes 

it to plans with higher-risk populations. The Reinsurance program reimburses insurers for 

excessive costs from covering higher-cost and higher-risk populations.  

 

A third risk adjustment program, the risk-corridor program, was not included in this report.  

 

The report found that from an operational standpoint the programs functioned smoothly and 

worked as intended in 2016.  

 

A total of 767 insurers participated in the Reinsurance and Risk Adjustment programs in 2016. 

496 insurers participated in the Reinsurance program while 751 participated in the Risk 

Adjustment program.  

 

The performance of the each program was consistent with previous years and several 

improvements were observed. CCIIO found that risk scores in the individual market were stable 

compared to past years and there was a decrease in the average risk score in the small group 

market.  

 

The report went as far as to say, “Both the transitional reinsurance program and the permanent 

risk adjustment program are working as intended in compensating plans that enrolled higher-risk 

individuals thereby protecting issuers against adverse selection within a market within a state and 

supporting them in offering products that serve all types of consumers.” 

 

Despite CCIIO’s findings, the programs are not necessarily having the overall desired effect of 

preventing insurers from exiting markets. There has been a sharp reduction in the number of 

insurers participating in the Exchanges for both the 2017 and 2018 plan years. Insurers have 

cited lack of profitability and unbalanced risk pools as reasons for scaling back participation. 

Uncertainty over the future of other ACA programs as well as the ACA as a whole have also 

contributed to reduced insurer participation.  
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CMS Transmittals 

 

The following Transmittals were released by CMS during the month of July. 

 

Transmittal 

Number 
Subject 

Effective  

Date 

R1873OTN Line Level versus Claim Level Reporting – Analysis Only 2018-01-02 

R1887OTN 

Shared System Enhancement 2015: Identify Inactive Medicare 

Demonstration Projects Within the Common Working File 
2018-04-02 

https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1873OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1887OTN.html


Transmittal 

Number 
Subject 

Effective  

Date 

(CWF) 

R201NCD 

National Coverage Determination (NCD20.8.4): Leadless 

Pacemakers 
  N/A 

R3815CP 

National Coverage Determination (NCD20.8.4): Leadless 

Pacemakers 
  N/A 

R734PI Update to Reporting Requirements 2017-06-27 

R1870OTN 

Correcting Payment of Inpatient Prospective Payment System 

(IPPS) Transfer Claims Assigned to Medicare Severity-

Diagnosis Related Group (MS DRG) 385 and Allowing Part A 

Deductible on Medicare Secondary Payer (MSP) Same Day 

Transfer Inpatient Claims  

2018-01-02 

R1871OTN FISS Process Enhancements – Analysis Only 2018-01-02 

R1872OTN 

Common Working File (CWF) to Add User Identification 

(ID) Information to CWF Provider Queries Audit File(s) 
2018-01-02 

R1874OTN Implementation CR: Integrating NLR into the HQR system 2018-01-02 

R1875OTN 

ICD-10 Coding Revisions to National Coverage 

Determinations (NCDs) 
2018-01-02 

R1876OTN 

Modifications to the National Coordination of Benefits 

Agreement (COBA) Crossover Process 
2018-01-02 

R1877OTN 

Common Working File (CWF) to Modify CWF Provider 

Queries to Only Accept National Provider Identifier (NPI) as 

valid Provider Number  

2018-01-02 

R1879OTN 

Common Working File (CWF) to Increase the Next Eligible 

Date Occurrences for Preventive Services to 99 Occurrences - 

Analysis 

2018-01-02 

R1880OTN 

Shared Savings Program (SSP) Demonstration Code 77 

Modification 
2018-01-02 

R1884OTN 

Analysis Only- Medicare Reporting on the Return of Self-

Identified Overpayments 
2018-01-02 

R1885OTN 

Shared System Maintainers (SSMs) Standardized Release 

Identification (ID) Format Analysis and Design 
2018-01-02 

R3812CP New Waived Tests 2017-10-02 

R3813CP 

Accepting Hospice Notices of Election via Electronic Data 

Interchange 
2018-01-02 

R3814CP Updated Editing of Always Therapy Services - MCS 2018-01-02 

R733PI 

Clarification of Certificate of Medical Necessity (CMN) and 

Durable Medical Equipment Information Forms (DIFs) 
2017-08-28 

R200NCD 

Percutaneous Image-guided Lumbar Decompression (PILD) 

for Lumbar Spinal Stenosis (LSS) 
2017-06-27 

R3811CP Percutaneous Image-guided Lumbar Decompression (PILD) 2017-06-27 

https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R201NCD.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3815CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R734PI.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1870OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1871OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1872OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1874OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1875OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1876OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1877OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1879OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1880OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1884OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1885OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3812CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3813CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3814CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R733PI.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R200NCD.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3811CP.html


Transmittal 

Number 
Subject 

Effective  

Date 

for Lumbar Spinal Stenosis (LSS) 

R1P223 

Instructions for the Prepaid Health Plan Cost Report and the 

applicable cost reports.  
  N/A 

R31QIO  QIO Manual Chapter 15 – “Performance Evaluation” 2017-07-21 

R36COM 

Updates to Pub. 100-09, Chapter 6 Beneficiary and Provider 

Communications Manual, Chapter 6, Provider Customer 

Service Program 

2017-08-22 

R3809CP 

October 2017 Quarterly Average Sales Price (ASP) Medicare 

Part B Drug Pricing Files and Revisions to Prior Quarterly 

Pricing Files  

2017-10-02 

R474PR1 

The guidelines in section 905.7 are provided beginning with 

cost reporting periods beginning in Federal Year (FY) 2009. 
  N/A 

R732PI 

Clarifying the Instructions for Amending or Correcting Entries 

in Medical Records 
2017-08-22 

R1865OTN 

Health Insurance Portability and Accountability Act (HIPAA) 

Electronic Data Interchange (EDI) Front End Updates for 

January 2018  

2018-01-02 

R1866OTN 

National Provider Identification Crosswalk System (NPICS) 

Retirement Analysis Only - Engage Shared Systems 

Maintainers (SSMs) and Medicare Administrative Contractors 

(MACs) in Meetings and Correspondence Related to the 

NPICS Retirement with the Integrated Data Repository (IDR) 

Team  

2018-01-02 

R1867OTN 

Renovate MCS Correspondence Entry Driver Program 

H99P1C00 
2018-01-02 

R1868OTN 

Fee For Service (FFS) Applications Upgrade Customer 

Information Control System (CICS) to Transaction Server 

(TS) v5.2 

2018-01-02 

R290FM New Specialty Code for Pharmacy 2018-01-02 

R3807CP 

Quarterly Update to the National Correct Coding Initiative 

(NCCI) Procedure to Procedure (PTP) Edits, Version 23.3, 

Effective October 1, 2017  

2017-10-02 

R67QRI 

Fiscal Year 2018 and After Payments to Skilled Nursing 

Facilities That Do Not Submit Required Quality Data 
2017-08-14 

R291FM 

Notice of New Interest Rate for Medicare Overpayments and 

Underpayments -4th Qtr Notification for FY 2017 
2017-07-18 

R199NCD 

Percutaneous Image-guided Lumbar Decompression (PILD) 

for Lumbar Spinal Stenosis (LSS) 
2017-08-11 

R289FM 

Notice of New Interest Rate for Medicare Overpayments and 

Underpayments -4th Qtr Notification for FY 2017 
2017-07-18 

R3805CP Percutaneous Image-guided Lumbar Decompression (PILD) 2017-08-11 

https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1P223.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R31QIO.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R36COM.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3809CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R474PR1.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R732PI.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1865OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1866OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1867OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R1868OTN.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R290FM.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3807CP.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R67QRI.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R291FM.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R199NCD.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R289FM.html
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R3805CP.html


Transmittal 

Number 
Subject 

Effective  

Date 

for Lumbar Spinal Stenosis (LSS) 

R120MSP 

Electronic Correspondence Referral System (ECRS) User 

Guide Medicare Beneficiary Identifier (MBI) Modifications 

including Updated Enterprise Identity Management (EIDM) 

Multi-Factor Authentication (MFA)/Remote Identity Proofing 

(RIDP) Screen Shots  

2017-07-07 
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https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2017-Transmittals-Items/R120MSP.html

